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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

2. Claims 1-3, 5-6,8-13,14-17,19-31,33-34,36-41,42-48 rejected under 35 U.S.C. 103(a) as 
being unpatentable over Bare (U.S 2003/0016624) in view of Hatakeyama (U.S. 6,542,468) and 
Kinjo et al (U.S. 6,944,684). 

As per claims 1,15,29 Bare disclosed a method for selecting one of multiple data paths to a 
device, comprising: selecting one of multiple paths indicated as enabled to transmit data, wherein 
a path is indicated as enabled or disabled (Page. 3, col. 0030-0032); 

However Bare did not disclose in details of gathering transfer time data for first and second 
transfer for each path capable of being selected; wherein the transfer size is a size of the data 
being transferred in one transfer operation; and determining one path currently indicated as 
enabled to be selected to transfer data for the first transfer size that has transfer time data for the 
given transfer size satisfying a threshold transfer and indicating the determined path as disabled 
for the first transfer size. 
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In the same field of endeavor Hatakeyama disclosed a method and a storage medium for 
autonomous selecting an optimum path by recording transmission data and response time per 
unit data length of response data, which is returned from a destination node to a transmission 
node, and by estimating the response time for each path by using the recorded information, when 
the data requesting a service is transmitted from the transmission source node to the transmission 
destination node (col. 4, lines 53-60). The path calculating unit 131 A issues a service request to 
the service providing server group 1 10 by using the obtained path including the mirror server and 
the Proxy server (step SI 07), and passes control to the response information managing unit 131 
B stores in the actual response time table 190 the request date and time when the client group 
makes the service request, the request data length, the transmission source address, the 
transmission destination address, and the path selected in step SI 06 as new records (step SI 08) 
(col. 15, lines 1-9). If the number of pieces of data whose actual response times are the same as 
that of the selected path is insufficient, that is, if the number of records whose actual response 
times are the same as that of the selected path is quite small in the actual response table (col. 15, 
lines 56-60). 

It would have been obvious to one having ordinary skill in the art at the time of the invention 
was made to have incorporated a method and a storage medium for autonomous selecting an 
optimum path by recording transmission data and response time per unit data length of response 
data, which is returned from a destination node to a transmission node, and by estimating the 
response time for each path by using the recorded information, when the data requesting a 
service is transmitted from the transmission source node to the transmission destination node. 
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The path calculating unit 13 1 A issues a service request to the service providing server group 1 10 
by using the obtained path including the mirror server and the Proxy server (step SI 07), and 
passes control to the response information managing unit 131 B stores in the actual response 
time table 190 the request date and time when the client group makes the service request, the 
request data length, the transmission source address, the transmission destination address, and 
the path selected in step SI 06 as new records (step SI 08). If the number of pieces of data whose 
actual response times are the same as that of the selected path is insufficient, that is, if the 
number of records whose actual response times are the same as that of the selected path is quite 
small in the actual response table as disclosed by Hatakeyama in the method of Bare because 
with the conventional path selecting apparatuses, a repeater contagious to a client can be selected 
in static manner. That is, it is impossible to select a path in a dynamic manner as the performance 
of each repeater dynamically varies (col. 4, lines 3 1-36). 

However Bare and Hatakeyama did not disclose in detail wherein paths indicated as disabled for 
the one of the transfer sizes are not capable of being selected to use to transmit data. Having the 
transfer size, wherein the determined path indicated as disabled for the transfer size is enabled to 
transfer data for the second transfer size. 

In the same field of endeavor Kinjo disclosed, when information communication is to be 
performed between the two systems, the communication path is selectively used in accordance 
with (transfer size) of information subjected to the information communication. More 
specifically, when the transfer size is small, the first communication path capable of high speed 
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response when the transfer size is used, and when the transfer size is large, the second 
communication path having larger transfer capability is used, thereby enabling high-speed 
information communication between the two systems (col. 3, lines 29-38). 

It would have been obvious to one having ordinary skill in the art at the time of the invention 
was made to have incorporated when information communication is to be performed between the 
two systems, the communication path is selectively used in accordance with (transfer size) of 
information subjected to the information communication. More specifically, when the transfer 
size is small, the first communication path capable of high speed response when the transfer size 
is used, and when the transfer size is large, the second communication path having larger transfer 
capability is used, thereby enabling high-speed information communication between the two 
systems as taught by Kinjo in the method of Bare and Hatakeyama to reduce the bottleneck and 
improve the reliability between the controllers. 

3. As per claims 2,16,30 Bare and Hatakeyama-Kinjo disclosed indicating one disabled path 
as enabled after performing a threshold number of transfer operations (Hatakeyama, col. 5, lines 
37-42). 

4. As per claims 3,17,31 Bare and Hatakeyama-Kinjo disclosed wherein the path indicated 
as disabled is disabled for a first threshold number of transfer operations if the path transfer data 
time for the path satisfies a first threshold and is disabled for a second threshold number of 
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transfer operations if the transfer data time for the path satisfies a second threshold Hatakeyama, 
col. 11, lines 32-47). 

5. As per claims 5,19,33 Bare and Hatakeyama-Kinjo disclosed a method for selecting one 
of multiple data paths to a device, comprising: selecting one of multiple paths indicated as 
enabled to transmit data for a plurality of transfer size ranges, wherein a path is indicated as 
enabled or disabled for each enabled path (Kinjo, col. 2, lines 29-38), gathering a cumulative 
transfer time for all transfer operations for each of the transfer size ranges during a measurement 
period through the path and a cumulative number of the transfer operations for each of the 
transfer size ranges during the measurement period (Hatakeyama, col. 22, lines 40-56); and for 
each enabled path determining the average cumulative transfer time for each of the transfer size 
ranges for the measurement period by dividing the cumulative time for the transfer size range by 
the cumulative number of transfers, indicating one of the paths as disabled for one of the 
transfer size ranges if the average cumulative transfer time for the path for the transfer size range 
satisfies a threshold wherein the paths are capable of being selectively enabled and disabled for 
the different transfer size ranges (Hatakeyama, col. 22, lines 57-64). 

6. As per claims 6,20,34 Bare and Hatakeyama-Kinjo disclosed wherein the measurement 
period comprises a number of transfer operations for all paths, wherein the determination to 
disable paths occurs after the number of transfer operations in the measurement period has 
occurred (Hatakeyama, col. 23, lines 14-19), and further comprising starting another 



Application/Control Number: 09/59 1 ,024 Page 7 

Art Unit: 2145 

measurement period to gather transfer time data for the transfer size ranges after determining 
paths to disable (Hatakeyama, col. 23, lines 20-26). 

7. As per claims 8,22,36 Bare and Hatakeyama-Kinjo disclosed wherein the determination 
to disable paths for one of the transfer size ranges occurs after the number of transfer operations 
in the measurement period has occurred (Hatakeyama, col. 14, lines 54-64), and further 
comprising starting another measurement period to gather transfer time data for the transfer size 
ranges after determining paths to disable for the transfer size ranges (Hatakeyama, col. 15, lines 
45-65). 

8. As per claims 9,23,37 Bare and Hatakeyama-Kinjo disclosed wherein the transfer time is 
measured for the transfer size ranges from the time the transfer is sent to the device to the time a 
response is received from the device indicating that the transfer completed, further comprising 
adding the transfer time for a 4 transfer transmitted down the path to the cumulative transfer time 
for the path (Hatakeyama, col. 22, lines 40-56). 

9. As per claims 10,24,38 Bare and Hatakeyama-Kinjo disclosed further comprising: for 
each enabled path, determining a best average transfer time for each of the transfer size ranges 
from the average cumulative transfer times for each of the transfer size ranges for all paths 
(Hatakeyama, col. 22, lines 40-56), wherein determining whether the average cumulative transfer 
time for one path and transfer size ranges satisfies the threshold comprises determining whether 
the average cumulative transfer time for the transfer size range and the path exceeds the best 
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average transfer time for the transfer size range by a percentage amount (Hatakeyama, col. 11, 
lines 48-59). 

10. As per claims 1 1,25,39 Bare and Hatakeyama-Kinjo disclosed wherein determining 
whether the average cumulative transfer time for each of the transfer size ranges satisfies the 
threshold further comprises disabling the path for one of the transfer size ranges for a first 
number of transfer operations if the average cumulative transfer timefor the transfer size range 
for the path exceeds the best average transfer time for the transfer size range by a first percentage 
amount and disabling the path for the transfer size range for a second number of transfer 
operations in response to determining that the average cumulative transfer time for the transfer 
size range for the path exceeds the best average transfer time by a second percentage amount 
(Hatakeyama, col. 22, lines 40-56). 

11. As per claims 12,26,40 Bare and Hatakeyama-Kinjo disclosed wherein the multiple paths 
comprise multiple paths between a first controller and a second controller, and wherein one path 
is selected to transmit updates to a primary storage area managed by the first controller to the 
second controller to store in a secondary storage area (Bare, Page. 18, col. 0239). 

12. As per claims 14,28,42 Bare and Hatakeyama-Kinjo disclosed wherein the paths extend 
through a network (Bare, Page. 3, col. 0031-0032). 
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13. As per claim 43 Bare and Hatakeyama-Kinjo disclosed wherein the threshold is satisfied 
if a percentage of a first average time for the given path exceeds second average transfer time 
(HataKeyana, col. 17, lines 10-14). 

14. As per claim 44 Hatakeyama-Kinjo disclosed wherein the threshold is satisfied if a 
percentage of a first average transfer time for the given path exceeds second average transfer 
time (HataKeyana, col. 17, lines 10-14). 

1 5. As per claim 45 Hatakeyama-Kinjo disclosed wherein the threshold is satisfied if a 
percentage of a first average transfer time for the given path exceeds second average transfer- 
time (HataKeyana, col. 17, lines 20-27). 

16. As per claim 46 Hatakeyama-Kinjo disclosed wherein the threshold transfer time 
comprises a first threshold transfer time and wherein the determined path disabled for the first 
transfer size is enabled for the second transfer size in response to transfer time data for the 
second transfer size for the determined path not satisfying a second threshold transfer time 
(Kinjo, col. 3, lines 6-15). 

17. As per claim 47 Hatakeyama-Kinjo disclosed wherein the threshold transfer time 
comprises a first threshold transfer time and wherein the determined path disabled for the first 
transfer size is enabled for the second transfer size in response to transfer time data for the 
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second transfer size for the determined path not satisfying a second threshold transfer time 
(Kinjo, col. 6, lines 45-59). 

1 8. As per claim 48 Hatakeyama-Kinjo disclosed wherein the threshold transfer time 
comprises a first threshold transfer time and wherein the determined path disabled for the first 
transfer size is enabled for the second transfer size in response to transfer time data for the 
second transfer size for the determined path not satisfying a second threshold transfer time 
(Kinjo, col. 8, lines 34-45). 



Response to Arguments 



19. Applicant's arguments and all the limitation in the claims filed 03/23/2007 have been 
fully considered but arguments are not persuasive. Response to the following arguments as 
follows. 

A. Applicant argues that prior art did not disclose determining a path whose transfer time for 
a specific (first) transfer size satisfies a threshold transfer time and then disabling that path for 
that transfer size. 
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As to applicant's argument Kinjo disclosed, "which selectively uses two types of communication 
paths in accordance with the size of information for information communication between the 
controllers constructing a duplex controller (the information communication type reflecting the 
difference in information size, i.e, whether the information communication is inter-controller 
communication included in predetermined procedures before and after data transfer or data 
transfer itself), thereby increasing the speed of information communication (col. 8, lines 35-44). 

B. Applicant reiterates its argument that cited Kinjo on Page 12 lines 17-19 that one path 
that can be selected is disabled for a given transfer size if the transfer time for the given transfer 
size exceeds a threshold". 

As to applicant's argument Kinjo disclosed, "When information communication is to be 
performed between the two systems, the communication path is selectively used in accordance 
with (transfer size) of information subjected to the information communication. More 
specifically, when the transfer size is small, the first communication path capable of high speed 
response when the transfer size is used, and when the transfer size is large, the second 
communication path having larger transfer capability is used, thereby enabling high-speed 
information communication between the two systems (col. 3, lines 29-38)". One ordinary skill 
in the art at the time of the invention knows that exceeding the threshold of the transfer size and 
deselecting it and selecting a path with higher transfer size is also interpreted as disabling the for 
the given transfer size upon reaching certain threshold. 
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C. Applicant reiterates its argument regarding that HataKeyama did not disclose, 
"requirement of disabling the path for a first threshold number of transfer operations if the path 
has a transfer data time satisfying a first threshold and disabling the path for a second threshold 
number of transfer operations if the path has a transfer data time satisfying a second threshold". 

As to applicants argument HataKeyama disclosed, "the path calculating unit A requests an 
optimum estimation individual and an actual response time of the estimation information 
managing unit C. The path calculating unit can adjust the timing at which it request the 
estimation individual of the estimation information managing unit C according to a life span or a 
degree of fitness of the estimation individual in consideration of a communication load" (col. 10, 
lines 51-60). One ordinary skill in the art at the time of the invention knows that disabling a path 
is also interpreted as no active path where the path is also managed depending on the 
communication load of the data. 

D. Applicant argued that prior art did not disclose, "gathering transfer time data by path and 
transfer size and that a path is disabled for a given transfer size". 

As to applicants argument HataKeyama disclosed, "a method and a storage medium for 
autonomous selecting an optimum path by recording transmission data and response time per 
unit data length of response data, which is returned from a destination node to a transmission 
node, and by estimating the response time for each path by using the recorded information, when 
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the data requesting a service is transmitted from the transmission source node to the transmission 
destination node" (col. 4, lines 53-60). 



E. Applicant argued that prior art did not disclose, " A measurement period comprises a 
number of transfer operations for all paths" and "determining a best average transfer time from 
the average cumulative transfer times for all paths". 

As to applicants argument HataKeyama disclosed, "a method and a storage medium for 
autonomous selecting an optimum path by recording transmission data and response time per 
unit data length of response data, which is returned from a destination node to a transmission 
node, and by estimating the response time for each path by using the recorded information, when 
the data requesting a service is transmitted from the transmission source node to the transmission 
destination node" (col. 4, lines 53-60). 
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Conclusion 

20. THIS ACTION IS MADE FINAL, Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

21 . Any inquiry concerning this communication or earlier communication from the examiner 
should be directed to Adnan Mirza whose telephone number is (571)-272-3885. 

22. The examiner can normally be reached on Monday to Friday during normal business 
hours. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jason Cardone can be reached on (571)-272-3933. The fax for this group is (703)- 
746-7239. The fax phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 
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23. Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for un published 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov . Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at (866)-2 1 7-9 1 97 (toll-free). 



Adnan Mirza 



Examiner 




